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A trial judge's participation in a previous proceeding in a case does not ipso facto render the judge disqualified to preside 
at the trial,! although pursuant to the Code of Judicial Conduct, a judge should disqualify him- or herself when the judge 


previously presided as a judge over the matter in another court.” It has been found that a judge should honor a request for 
disqualification where prejudicial information is received in a pretrial proceeding that would be otherwise inadmissible during 


the trial of the case.* In addition, a trier who has heard evidence in secret at a prior proceeding may be subject to a per se rule 


of disqualification.* 


A judge is not disqualified to sit in a trial on the merits by having heard and decided a preliminary proceeding in the same 
cause,” on the basis that a judge is uniquely capable of distinguishing the issues and of making an objective determination based 


upon appropriate legal criteria, despite the awareness of facts which cannot properly be relied upon in making the decision.° In 
the absence of evidence of bias, prejudice, or other disqualifying factors, a judge who has earlier ruled on a motion for summary 


judgment is not automatically disqualified from hearing a subsequent motion for relief from the ruling.’ 


In criminal cases, pretrial involvement by a judge does not disqualify the judge from later presiding over the defendant's criminal 
trial,® and thus a judge is not disqualified because he or she had ordered the grand jury which indicted the defendant, and had 
presided throughout the grand jury proceedings, and had passed on numerous preliminary motions.” However, due process is 


violated where a judge acts as a grand jury and then tries the very persons accused as the result of his or her investigation. 19 


A trial judge's prior issuance of a search warrant in a case does not automatically require the judge to recuse him- or herself 
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from trying the case. n Moreover, a judge is not disqualified from ruling on a defendant's motion to suppress evidence seized 


pursuant to a search warrant on the basis of the trial judge's role as the issuing magistrate of the search warrant, | although 
there is authority that a trial judge who is required to rule upon the validity of a search warrant which he or she issues should 


recuse him- or herself, 1? 


There is no rule of law which automatically disqualifies a judge who has presided at trial from subsequently considering a 


postconviction proceeding, 14 although a court rule or statute may provide otherwise. 1> 


CUMULATIVE SUPPLEMENT 
Cases: 


Judge's involvement with previous guardianship proceedings did not warrant recusal in action by estate against guardian of 
decedent seeking return of property transferred to guardian, where guardian did not disclose during discovery or in response 
to pretrial order that he intended to use evidence concerning guardianship proceedings or call judge as witness. Estate of 
Ducheneaux, 2018 SD 26, 909 N.W.2d 730 (S.D. 2018). 
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